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AALU Bulletin No:  10-13 February 2, 2010 

Subject: Proposed Settlement by Caterpillar Regarding Qualified Retirement 
Plan Litigation 

Major References:  Motion for Preliminary Approval of Class Settlement in Martin v. 
Caterpillar, Inc., Case No. 07-1009, U.S. Dist. Court, Central District of 
Illinois plus the Class Action Settlement Agreement attached thereto. 

Prior AALU Washington Reports: 09-89; 09-38 
 
MDRT Information Retrieval Index Nos.: 5900.06 
 

SEE THE CIRCULAR 230 DISCLAIMERS APPENDED TO  
THE CONCLUSION OF THIS WASHINGTON REPORT. 

Caterpillar, Inc. has agreed to proposed settlement of a lawsuit in which 
qualified plan participants alleged breaches by Caterpillar of fiduciary duties resulting 
in excessive fees, mismanagement of plan assets, conflict of interest and prohibited 
transactions. 

 
On November 5, 2009, the parties in a class action lawsuit relating to qualified plans sponsored by 

Caterpillar, Inc. filed for preliminary approval of a settlement agreement.  Under the agreement, without 
any admission of wrongdoing or liability, Caterpillar and other defendants will set aside $16.5 million, the 
net proceeds of which will be divided among those who participated in the plans between July 1, 1992 and 
September 10, 2009.  (See our Bulletins Nos. 09-89 and 09-38 for discussions of other similar court cases.) 

 
In their complaint, plaintiffs alleged that Caterpillar Inc. breached its fiduciary duties under ERISA 

by using a for-profit wholly-owned subsidiary, Caterpillar Investment Management Ltd. ("CIML"), to 
manage the plans' assets.  According to the complaint, not only did CIML mismanage the assets by 
investing them in retail mutual funds for which CIML was the investment advisor (rather than investing in 
the wholesale investment market), but the fees charged by CIML were excessive and profited CIML's 

http://www.aalu.org/
http://aaluwr.org/majorrefs/Ref10-13A.pdf
http://aaluwr.org/majorrefs/Ref10-13A.pdf
http://aaluwr.org/majorrefs/Ref10-13B.pdf
http://aaluwr.org/majorrefs/Ref10-13B.pdf
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parent company, Caterpillar, Inc.  These CIML- advised mutual funds were replaced with other 
investment options in May 2006 after Caterpillar sold them to T. Rowe Price.  Additionally, the plaintiffs 
alleged the Caterpillar Stock Fund, through which participants could invest their plan accounts in 
Caterpillar stock, held excess cash, leading to lower returns for plan assets invested in the stock fund. 

 
Under the proposed settlement agreement, in exchange for plaintiffs' release from all claims that 

could be brought under the facts alleged in the complaint, not only will Caterpillar agree to pay $16.5 
million, but it has also agreed to the following: (i) Caterpillar will have to disclose the fees incurred by 
each participant in the plans during 2010 and 2011 (with an understanding that the period for disclosure 
could be extended); (ii) except as permitted through brokerage windows, retail mutual funds will not be 
offered as investment options under the plans; (iii) except in limited circumstances, the cash in the 
Caterpillar Stock Fund will not exceed 1.5% of the stock fund's value; (iv) Caterpillar will not engage an 
investment consultant as an investment manager for the plans; and (v) Caterpillar will conduct an RFP for 
plan recordkeeping services when the contract with the current recordkeeper, Hewitt Associates, expires. 

 
The proposed settlement is pending before the U.S. District Court for the Central District of Ohio.  

Before the settlement can be finalized, it must be authorized by the independent fiduciary for the plans.   
 
The settlement, if and when approved, could provide additional incentive for participant lawsuits.  

The plaintiffs in this case are represented by a law firm that is understood to have been involved in other 
similar lawsuits concerning qualified retirement plans. 

 
The case also leads to questions of whether mutual funds are appropriate investment options for 

qualified plans.  Because the fees charged on mutual funds tend to be much higher than those charged in 
the wholesale investment market, plan sponsors could be vulnerable to these types of participant lawsuits. 

 
More importantly from the viewpoint of life insurance agents, although this case deals with the 

fiduciary responsibility of the employer, it is a sharp reminder of the kinds of liability that can impose itself 
upon anyone who has fiduciary responsibility.  We have in mind the caliber of fiduciary responsibility 
currently being considered by the Congress for application to life insurance agents involved in the 
placement of variable products (e.g., the prototype AALU member).  Such agents, which have typically in 
the past been viewed as performing a sales (rather than fiduciary) task, may find themselves encumbered 
with fiduciary burdens that ultimately lead to financial responsibility of the type applied in the Caterpillar 
case. 

 
Beware of what today may seem to have little direct relevance to life insurance marketing.  

Tomorrow it may carry, through fiduciary labeling, an unexpected load of new widely encompassing legal 
liability. However, the outcome of financial services reform is far from certain and AALU has made 
progress in protecting our members’ interests on this issue to date.  

 
Any AALU member who wishes to obtain a copy of any of the Motion for Class Settlement 

Approval and accompanying Settlement Agreement may do so through the following means: (1) use 
hyperlink above next to “Major References,” (2) log onto the AALU website at www.aalu.org and enter the 
Member Portal with your last name and birth date and select Current Washington Report for linkage to source 
material or (3) email Anthony Raglani at raglani@aalu.org and include a reference to this Washington Report. 

 
In order to comply with requirements imposed by the IRS which may apply to the Washington Report as 

distributed or as re-circulated by our members, please be advised of the following: 

THE ABOVE ADVICE WAS NOT INTENDED OR WRITTEN TO BE USED, AND IT CANNOT 
BE USED, BY YOU FOR THE PURPOSES OF AVOIDING ANY PENALTY THAT MAY BE 

IMPOSED BY THE INTERNAL REVENUE SERVICE. 

http://www.aalu.org/
mailto:raglani@aalu.org
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In the event that this Washington Report is also considered to be a “marketed opinion” within the 
meaning of the IRS guidance, then, as required by the IRS, please be further advised of the following: 

THE ABOVE ADVICE WAS NOT WRITTEN TO SUPPORT THE PROMOTIONS OR 
MARKETING OF THE TRANSACTIONS OR MATTERS ADDRESSED BY THE WRITTEN 
ADVICE, AND, BASED ON THE PARTICULAR CIRCUMSTANCES, YOU SHOULD SEEK 

ADVICE FROM AN INDEPENDENT TAX ADVISOR. 
 

 

                                                                             
The mission of AALU is to promote, preserve and protect advanced life insurance planning  

for the benefit of our members, their clients, the industry and the general public. 
 

For more information about how AALU’s advocacy efforts help protect your business and the 
advanced life insurance marketplace, visit our website at www.aalu.org, or  

call toll free 1-(888)-275-0092. 
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